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In the chapter on liens the authors recognize that the general rule with 
regard to marshaling liens is that the last in point of time prevails. This, since 
the case of The John G. Stevens, 1 has, undoubtedly, been the law. Most writers 
and a great many judges have confused these often difficult questions by stating 
that a subsequent tort Hen outranks a prior contract lien; or "that a subsequent 
contract lien outranks a prior tort lien where the res is benefited. 

Apparently a misleading, because incomplete, statement of the law is made 
(p. 134), where it is said: 

"The reader will not be misled into supposing that the absence of a right 
to a maritime lien means that the debt is uncollectible by legal process. While the 
admiralty court is closed to the creditor if there be no right to a maritime lien, 
he has the same remedy as any other creditor by a suit at law to recover the debt 
or damage from the debtor, or person liable, i. e., the owner, the temporary owner, 
or the person who ordered the goods or did the damage as the case may be." 

This overlooks and impliedly denies the existence of any right in personam 
in admiralty in the case supposed. In most cases, the creditor has a triple remedy 
in rem against a vessel, in personam against its owners, and at common law. The 
question of the existence or non-existence of a maritime lien is not jurisdictional 
but arises upon the merits. 

The authors cite (p. 93), apparently with approval, The Guildhall, 2 in which 
a cargo was damaged by collision occasioned by improper navigation and in 
which the court denied the vessel any exemption from liability under a clause in 
the bill of Jading which exempted the vessel from "neglect or default of the master, 
mariners, or others in the service of the owners, collision, perils of the seas," 
etc. The Harter Act proprio vigor e exempts the carrier from faults or errors in 
navigation provided there has been due diligence to make the ship seaworthy and 
properly manned, equipped and supplied, and the statement of the authors that a 
special contract "will not, however, protect against negligence on the part of the 
carrier," made on the same page, is not so except as regards stowage, custody 
and care of the cargo itself. The authors themselves recognize this (pp. 122, 
123), stating: 

"If you use diligence to employ a competent master and crew and their skill 
in navigation fails or the ship encounters perils of the sea and accident happens 
to the cargo you are not responsible for the damage. Your exemption from 
responsibility in this case is given by the statute and you do not need to bargain 
for it." 

While the volume has decided merits which have beer, pointed out hereinbefore, 
students and operators should regard it merely as a book for ready reference and 
not as a substitute for well-known volumes dealing in greater detail, and more 
accurately, with specific fields of shipping law. 



George de Forest Lord 



New York City 



The History of Conspiracy and Abuse of Legal Procedure. By Percy 
Henry Winfield. Cambridge University Press. 1921. pp. xxvii, 219. 

With this volume a new series of special studies in English 'legal history to 
include both monographs and editions of texts is launched at Cambridge Uni- 
versity under the capable editorship of Professor Harold Dexter Hazeltine. 
With its proposed scope and purpose, those who deprecate insular scholarship 
will be in hearty aecord. To quote from the editor's words in the general preface, 
which, by the way, is as masterful a statement of the large functions of legal 
history as we have seen: 

i (1897) 170 U. S. 113, 18 Sup. Ct. 554. 

2 (D. C.) 58 Fed. 796, aff'd (C. C. A. 1894) 64 Fed. 867. 
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"The general scope of the series as a whole will be as broad and extensive 
as the history of English law itself. The point of view which has been adopted in 
planning the series is that English law has a place in world history and not 
merely in insular history. The whole course of development of historical science 
during the last hundred years has prepared the way for the taking of this world 
view-point in respect to the origin, growth, and diffusion of English law" (p. vi). 

In this first volume by Dr. Winfield, a detailed history of the various remedies, 
civil and criminal, for abuse of process in English law is presented for the first 
time in connected form. This, together with the author's forthcoming treatise on 
the modern law, The Present Law of Abuse of Procedure, will cover a subject 
the importance of which has been only partially suggested by the earlier mono- 
graphs of Justice Wright and J. W. Bryan. In the study before us the author is 
largely concerned with the mediaeval law of conspiracy and its development in 
the seventeenth and eighteenth centuries. Among the more important topics con- 
sidered are the Statutes of Conspirators, the writ of conspiracy and its ultimate 
supersession by the action on "the case in the nature of conspiracy, the early 
history, of conspiracy as a .crime and the subsequent expansion of the conception. 
The remaining chapters deal with the history of maintenance and champerty, of 
embracery and misconduct of jurors, of common barratry and frivolous arrests. 
It is significant that all these were almost exclusively used in the middle ages 
as remedies for. abuse of .legal process : their variety is an illustration at large of 
a litigious time in 'which "the law court was used or. abused as the most popular 
alternative for private •warfare. Indeed, as the author states, a difficult problem 
of judicial administration -was involved: 

"The story of what justifies conspiracy in its old sense is the story of a long 
struggle to Solve the legal 'puzzle of punishing the rogue who would kill and rob 
with the Jaw's own weapons -without, at the same time terrifying the honest accuser 
or plaintiff" (p. 67). 

In general, the materials afforded by the Year Books, the successive registers 
of writs, and the statutes have been treated with critical thoroughness. Incidentally, 
it has been indicated that the early English statutes stand in some need of scholar- 
ly treatment: it has also been fairly demonstrated that the writ of conspiracy 
emanated from the statutes of Edward I and we are led to infer that Coke, in 
regarding the writ as of common law origin, here as on other occasions placed 
undue reliance on the Mirrour of Justices. We should like to have seen some 
questions discussed which have been omitted; in particular, the treatment of con- 
spiracy by the Star Chamber, a matter of some importance to the post-Restoration 
expansion of criminal conspiracy. But perhaps the author's primary interest in 
abuse of legal process precluded this. In any case, we could have no more 
generous wish for the Cambridge series than that it should maintain the standard 
set by its first volume. 

Hessel E. Yntema 

Columbia University 



The Procedure and Law of Surrogates' Courts. Fourth Edition. By 
Willis E. Heaton. Albany: Matthew Bender and Co. 1922. Vol. I., pp. xliv, 
1108; Vol. II, pp. xxxviii, 1099. 

The former surrogate of Rensselaer County, Willis E. Heaton, has brought 
out the fourth edition of his treatise on the procedure and law of the Surro- 
gate's Court, published by Matthew Bender & Co. The work is in two volumes, 
and as a matter of bookmaking alone is a great improvement upon the former 
editions. The paper is good. The type is excellent. The front index under 
"chapters and their contents" is a valuable aid. The references to statutes, and 
the table of sections of the Code, with the corresponding sections of the new 



